UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

CONNECTI CUT CAR RENTAL, I NC.,:
Pl ai ntiff, :

No. 3:00cv2132( WAE)
V.

PRI ME ONE CAPI TAL COMPANY,
LLC, and BANK OF AMERI CA;

Def endant s.

El NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Plaintiff Connecticut Car Rental filed this interpl eader action
to determne the rightful recipient of certain car rental paynents
and/ or sal e proceeds pursuant to a | ease agreenent with Prinme One.
Prime One Capital Conpany and Bank of Anerica represent the
defendants claimng an interest in the subject property.

This case was tried to the Court on Cctober 4, 9, 10 and 11,
2002, and January 13, 2003. The case is now fully briefed, and the
court makes the follow ng findings of fact and concl usions of | aw.

El NDI NGS OF FACT

Formati on and Operation of Prinme One

T&W Fi nanci al Services Conpany ("T&W ) operated a specialized
commer ci al conpany providi ng equi pnent financing primarily in the
formof |eases. T&W was headquartered in the Tacoma, Washi ngton
area, and was a subsidiary of T&W Fi nanci al Corporation, a
publicly-traded conpany |isted on the NASDAQ

T&W funded its operations through warehouse lines of credit



with | ending institutions, and through the sale and transfer of

| eases to special purpose entities for the purpose of securitization.

Pursuant to an operating agreenent dated July 10, 1998, Thonas
Borzilleri, Joseph Pacifico, and T&W Fi nanci al Servi ces Conpany
formed Prime One Capital Conpany as a limted liability conpany under
the laws of the State of Washi ngton.

At the tinme Prime One was fornmed, Borzilleri was the sole owner
of Signature Autonmotive Group ("Sighature"), a conmpany that operated
a fleet vehicle |easing business headquartered in Florida. Pacifico
was involved in a variety of famly car deal erships and fleet |easing
busi nesses | ocated in the Phil adel phia area.

Prime One’s Certificate of Formation was filed with the
Washi ngton Secretary of State on July 9, 1998. Prinme One’'s
Certificate of Formation filed with the Washi ngton Secretary of State
provided that Prine One was a nenber-managed |limted liability
conpany.

Charles Dent, a T&W enpl oyee and in-house | awer, signed the
Certificate of Formation. Although Dent was a T&W enpl oyee, Dent was
authorized to sign official docunents on behalf of Prinme One.

On August 17, 1998, Prinme One also registered to transact
business in the State of Florida. Prinme One’'s limted liability

conpany registration statenment filed with the Florida Secretary of



State provided that Prine One was a nmenber-managed |limted liability
conpany, and Prinme One listed each of its nenbers as a manager

Until T&Wwi thdrew from Prime One in Decenber 1999, T&Wheld a
51% majority interest in Prinme One.

The Prime One fl eet | easing business operated as follows. First,
Prime One generated | eases of fleets of vehicles to rental car
busi nesses across the United States. Signature, or another |icensed
aut onobi | e deal er, then acquired vehicles on behalf of Prine One,
whi ch was not a |licensed dealer. The fleet |eases were thereafter
assigned by Prime One to T&W T&W paid Prinme One for the purchase
of the vehicles; Prinme One paid Signature; and Signature then paid
t he manufacturer/dealer. T&W borrowed the noney for the vehicles
fromlending institutions. These |oans were secured by the | eases.

The Prinme One Operating Agreenent

The Agreenent of Prine One Capital Conpany, LLC, dated July 10,
1998, established the operations and governance of Prine One.
Under the Formation Agreement, Borzilleri was to serve as the chief
executive officer of the joint venture; Pacifico was to serve as the
presi dent; and Paul Luke, the chief financial officer of T&W was
al so to serve as the chief financial officer and chief operating
officer of Prinme One. In addition to those titles, these three
i ndi vidual s al so served as the nenbers of a three person Prine One

governi ng board, which was allocated certain powers under the



agreenment .

The Formation Agreenment’s recitals stated:
WHEREAS, Borzilleri and Pacifico have busi ness
contacts that are engaged in the comercial auto
rental industry throughout the United States and
Canada,;

VWHEREAS, T&Wis in the business of financing the
purchase or | ease of various types of vehicles
and rel ated equi pnment (the "Financing"”) and has
in place the equi pnment, systens, procedures,
banki ng rel ati onshi ps and personnel necessary
for the granting, processing and securing the

Fi nanci ng; and

WHEREAS, Borzilleri, Pacifico and T&W desire to
formand operate a limted liability conmpany
under the laws of the State of Washi ngton on the
terms and conditions set forth bel ow

Accordingly, the Formation Agreenent expressly contenpl ated that
Prime One would originate rental car fleet |eases, and that T&W woul d
borrow funds fromits | enders to pay for the autonobiles which were
the subject matter of those |eases.

In Section 1.2(a), the Formation Agreenent provided that Prine
One’s primary purpose was "to engage in the business of specialized
commerci al finance and equi pment | easing using products, prograns,
services and ot her know- how of T&W and its enpl oyees."

Section 7.2 required the approval of the governing board for

certain types of transactions, termed "Mjor Decisions", including

transacti ons between Prime One and "a Menber or its Affiliate."



However, Section 7.2(b) of the Formation Agreenent provided that
governing board approval was required only if Prinme One property was

to be used for a purpose other than the purposes stated in Section

1.2. Thus, to the extent Prime One property was to be used "in the
busi ness of specialized comrercial finance and equi pnment | easing
usi ng products, prograns, services and other know how of T&Wand its
enpl oyees, " governing board approval was not required.

Simlarly, Section 1.4 provided that the "Conpany’s credit and
Property shall be used solely for the benefit of the Conpany, and no
Property of the Conpany shall be transferred or encunbered for or in
paynment of any individual obligation of any Menber unl ess ot herw se
provi ded herein."”™ Section 1.9 granted to Prine One general powers
consistent with the purposes of the agreenent. This section
del i neated that Prine One had the power:

(a) To conduct and operate the business of the Conpany
and to execute docunents and instrunents relating to the

Conpany busi ness; ...

(g) To acquire, sell and exchange any assets consi stent
with the Conpany’s purposes;

(h) To borrow from T&W and to grant any |ender(s) of T&W
a security interest in all of the assets of the Conpany as
security for any |l oans made to T&Win connection with the
busi ness of the Conpany; provided, however, that any funds
borrowed from T&W shal |l be used solely for Conpany

pur poses; . . .

(j) To do all things necessary, incidental or convenient
to the exercise of the foregoing powers and to the
acconpli shment of the Conpany’s purposes.



Thus, the Formation Agreenent specifically contenplated that
Prime One vehicle | eases woul d secure financing obtained by T&W and
transactions between Prime One and T&W woul d be needed to obtain that
financing. Accordingly, an action that inplenmented assigning specific
| eases to T&W for funding was not a "mmjor decision" to enter into "a
transacti on between the Conpany and a Menber," and so did not require
governi ng board acti on.

When Prinme One was formed, a decision had al ready been made to enter
into transactions |like the assignnents fromPrinme One to T&W at issue
in this case, which pronoted the purposes for which Prine One was

f or med.

Ordinary Course of Business at Prine One

The vehicles |l eased to Prine One | essees were purchased by
Si gnature, which was a |icensed dealer. Prinme One paid Signature, or
caused to be paid, approximately $100 mlIlion for those vehicles.
Despite the magni tude of the noney bei ng exchanged between Prime One
and Signature, a business wholly owned by Borzilleri and thus an
Affiliate under the Formati on Agreenment, no governing board approval
was ever obtained for these substantial paynents.

Wth respect to the preparation and execution of | ease
assignments to T&W from Prime One, T&Wcircul ated a policy nmenorandum

establishing the signing authority of various T&W personnel



i ncludi ng Tinothy Christonmos, the Controller of T&W Thomas Mahaff ey,
and Sheri Brady. Paul Luke specifically informed Tinmothy Christonps
t hat Christonos could sign any docunent on behalf of Prime One that
he could sign for T&W T&W personnel routinely assigned Prine One

| eases to T&Win connection with its procurenent of financing.

T&W personnel could act on behalf of Prinme One, and did so with
Borzilleri’s know edge and consent. Borzilleri knew T&W used
war ehouse |ines secured by | eases and eventually securitized pools of
| eases requiring true sales to others.

FromPrinme One’s formation until the tinme of T&W s withdrawal in
Decenmber, 1999, T&W was the exclusive source for all of the funding
of Prime One’s business.

The Connecticut Car Rental Leases

On or about Septenber 25, 1998, Prinme One and Connecticut Car
Rental entered into a Master Mtor Vehicle Lease Agreenent ("Master
Lease Agreenent"). Pursuant to this Master Lease Agreenent, if and
when Connecticut Car Rental had the need for additional vehicles,
Connecticut Car and Prine One woul d execute | ease schedul es whereby

Connecticut Car Rental would | ease specified vehicles fromPrine One.

Throughout their relationship, Connecticut Car Rental and Prine
One executed nunerous | ease schedul es. However, for purposes of this

i nt er pl eader action, only two | ease schedul es are of concern: Lease



Schedul e No. 11 executed on or about June 15, 1999 for the |ease of
four Mercury Grand Marquis; and Lease Schedul e No. 13 executed on or
about June 17, 1999 for the |lease of fifty Toyota Canrys. The
auction sale of vehicles covered by these two | ease schedul es
produced the interpleaded funds.

Fundi ng of the Connecticut Car Rental Leases

During the course of T&W s involvenent with the Prinme One joint

venture, Prime One originated nearly $100 nmillion dollars of |eases,
and consequently, T&W funded nearly $100 mllion of |eases for Prine
One.

VWile T&W generally paid Prime One for new vehicles by wire
transfer of funds, eventually T&Wpaid Prinme One by allowi ng Prinme
One to offset the cars’ purchase price against various funds it owed
to T&W including noney Prime One realized fromthe auction sales of
cars returned on other |eases or fromcars returned to manufacturers.

Lease Schedul e Nos. 11 and 13 were assigned fromPrine One to
T&W by written assignnments signed by T&W enpl oyees Thomas Mahaf f ey
and Sheri Brady. T&Wpaid Prime One the purchase price for the
vehi cles comprising the | eases by agreeing that Prime One could
of fset those anpunts against funds Prinme One owed to T&W T&W t hus
pai d one hundred percent of the purchase price of the vehicles that
are the subject matter of the | eases. These offsets are confirnmed in

two spreadsheets created by Charlotte Brandon, an enpl oyee of Prine



One, on or about October 1, 1999.

The spreadsheets show the offsetting process, and one of them
reflects that the final bal ance of $819, 156.31 at the end of a
particul ar offset period was sent to T&W by Prime One. This wred
payment to T&W concl uded the particular offsetting process whereby
T&W al | owed Prinme One to fund new | eases with noney owing to T&W
The Kia Tab spreadsheet shows that T&W paid Prinme One, by way of
offset, for the purchase of the four Mercury Grand Marquis covered by
Connecticut Car Rental Lease Schedule No. 11. The Auction Tab
spreadsheet shows that T&W paid Prine One, by way of offset, for the
purchase of the fifty Toyota Canrys covered by Connecticut Car Rental
Lease Schedul e No. 13.

Brandon then forwarded the spreadsheets by e-mail to John
Rosenl und of T&W  T&W enpl oyees, including Tinmothy Christonos and
Tom Monin, then reformatted the docunents and added | edger references
for internal accounting purposes. The |eases and val ues prepared by
Prime One, as well as the bal ance colunm, were not changed by T&W
By virtue of the aforenentioned assignnents and purchase price
of fset, T&W paid for the | eased vehicles and was the owner of the
Lease Schedul es.

Bank of Anerica s Loan to T&W

On Oct ober 22, 1999, T&W and Bank of Anmerica entered into a $40

mllion warehouse |loan facility (the "Loan Agreenment"). Under the



Loan Agreenent, T&W could draw funds down under the facility by
pl edgi ng Bank of Anerica coll ateral packages, consisting of equi pnent
| eases, attached schedul es, and rel ated docunents.

In connection with the Loan Agreenent, T&W and Bank of Anmerica
executed a security agreenent whereby T&W granted Bank of Anerica a
security interest in the | eases and ot her docunents to be assigned to
Bank of America. Bank of Anerica perfected its security interest by
filing UCC-1 forms in the relevant jurisdictions, including the
St ates of WAshington and Florida. Additionally, as coll ateral
packages were pledged, Bank of Anmerica held the original |eases,
whi ch al so perfected Bank of America’s security interest in them

Duri ng Novenber, and early Decenber, 1999, Bank of America
provi ded T&W approximately $39.5 mIlion under the Loan Agreenment in
return for the assignnment of eligible collateral. Specifically, T&W
drew down funds from Bank of Anerica under the Loan Agreenent secured
by the assignment of collateral to Bank of Anerica, by way of two
borrowi ng base certificates dated Novenber 1, and Novenmber 5, 1999,
whi ch included the Lease Schedul es.

The col |l ateral packages received by Bank of America from T&W
i ncluded the Connecticut Car Rental Master Lease, the Lease Schedul es
bei ng pl edged, and an assi gnnent of the Lease Schedules from Prine
One to T&W

Bank of America never received notice, and had no know edge,

10



t hat T&W was unaut hori zed to assign, as collateral, the |eases
originated in the name of Prinme One, as alleged in the instant
action.

T&W's Wt hdrawal from Prinme One

On or about December 1, 1999, T&Ww t hdrew as a nenber of Prine
One. Pacifico had previously w thdrawn as a nenber.

Foll owi ng T&W s wi t hdrawal , Borzilleri became the sole nenber of
Prime One. In connection with T&W s wi thdrawal, T&W and Borzilleri
executed a Wthdrawal Agreement. |In Paragraph 4 of the Wt hdrawal
Agreenment, Borzilleri and Prinme One made certain representati ons and
warranties "with respect to | eases that have been origi nated by
Si gnature Autonotive Group, Inc. or the Conpany [Prinme One] and
subsequently assigned to T&W Each lease is referred to herein
individually as a ‘Contract’ and collectively as the ‘Prinme One
portfolio.”"

This statenment confirns that | eases originated by Prine One had
been assigned to T&W wi th t he know edge of Prime One’ s nenbers,
i ncluding Borzilleri. Thus, Borzilleri, who admts signing the
W t hdrawal Agreenent, knew that the Prime One portfolio, which would
have included the Connecticut Car Rental Leases, had been assigned to
T&W

Par agraph 4(f) of the Wthdrawal Agreenent provides:

There is only one original of each Contract for purposes of the
UCC as in effect in Washington or Florida and such original has

11



been delivered to T&W
Thus, Borzilleri acknow edged that the originals of the | eases were
in T&W s possession, which would indicate that T&W owned the | eases.

Paragraph 5.1 of the Wthdrawal Agreenent provides that the
agreenment constituted "the entire agreenment anong the parties
concerning the subject matter of this Agreenment and supersedes any
prior agreenent or understandi ngs anmong them oral or witten, all of
whi ch are hereby cancel ed.™

Accordingly, to the extent Borzilleri contends that the
Formati on Agreenment does not provide for assignnments of |eases to T&W
for funding, this Wthdrawal Agreement confirnms the assignnent

process, and supersedes any prior agreenents to the contrary.

Bank of America’ s Purchase of the Connecticut Car Rental Leases

At the end of 1999, T&W defaulted on its | oan, and Bank of
Anmerica declared the full ampunt of the |oan i nmedi ately due and
payable. 1In February, 2000, Bank of Anerica purchased from T&W nost
of the | eases T&W had previ ously assigned to Bank of Anmerica as
collateral, including the Connecticut Car Rental Leases.

On March 1, 2000, Borzilleri met with Thomas Brown of Bank of
Anmerica in Seattle, Washington. At that neeting, Borzilleri asked
Brown to extend Prine One a line of credit to be used, in part, to
buy the | eases originated by Prinme One back from Bank of Anmerica. At
that nmeeting, Borzilleri did not chall enge Bank of America’s

12



ownership of |eases originated by Prinme One, including the
Connecticut Car Rental Leases.
CONCLUSI ONS OF LAW
Since this is an interpleader action, both Bank of Anmerica and
Prime One each carry its own burden of proof. At trial, each
claimant is regarded as a plaintiff and nust successfully prove its

right to the interpleaded funds. Mdland Ins. Co. v. Friedgood, 577

F. Supp. 1407, 1411 (S.D.N. Y. 1984). Accordingly, both Bank of
Anerica and Prime One nmust establish their entitlenment to the
I nter pl eaded funds by a preponderance of the evidence.

The Prime One Formation Agreenment designated Washi ngton | aw as
controlling. Therefore, Washington law will apply to the
interpretation of the Formati on Agreenent, and the various rights and
obligations of T&W Borzilleri, and Pacifico, who are each nenbers of
Prime One, will be determ ned under Washi ngton | aw.

T&W Had Actual Authority to Assign the Leases under the

Formati on Agreenent

The primary dispute in this action is whether T&W had authority
to assign the | eases pursuant to the Formati on Agreenment. This Court
holds that it had actual authority to do so pursuant to the Formation
Agr eenent .

To interpret a witten contract, this Court nust determ ne the

intent of the parties. Eurick v. Pento Ins. Co., 108 Wash. 2d 338,

13



340 (1987). However, as Justice Holnes wote, a "word is not a
crystal, transparent and unchanged; it is the skin of a living
t hought and may vary greatly in color and content according to the

circunmstances and the tine in which it is used.” Towne v. Eisner,

245 U. S. 418, 425 (1918). Accordingly, the Washington Suprenme Court,
recogni zing that the intent of the contracting parties is not easily
di scerned fromthe words of the contract, adopted the "context rule,"
under which extrinsic evidence is adm ssible to assist the court in
ascertaining the intent of the parties and in interpreting the
contract, regardless of whether the | anguage is deemed anbi guous.

Berg v. Hudesman, 115 Wh.2d 657, 664-7 (1990).

Berg instructs that this Court should ascertain the contract’s
i ntent by exam ning the whole contract, its subject matter and
obj ective, the circunstances surrounding its formation, the parties’
negoti ati ons and statenents, their subsequent acts and conduct,
course of dealing, industry practice, usage of the trade, and the
reasonabl eness of the conflicting interpretations.

Revi ew of the Formation Agreenent reveals that the parties
envi si oned and aut hori zed the assignnent process at issue in this
case. As indicated previously, according to Section 1.2(a) of the
Formati on Agreenment, Prime One was to originate rental car fleet

| eases, and T&W was expected to borrow funds fromits | enders to pay

14



for the autonobiles, which were the subject matter of those | eases.!?
The | anguage of Section 1.2 reveals that T&W s infrastructure and
| endi ng rel ationshi ps were consi dered essential to the Prinme One
oper ati on.

Section 7.2(b) of the Formation Agreenment expressly provided
t hat governing board approval was required only if Prinme One property
was to be used for a purpose other than the purposes stated in
Section 1.2. Thus, to the extent Prime One property was to be used
"in the business of specialized comercial finance and equi pnent
| easi ng using products, progranms, services and other know how of T&W
and its enpl oyees,"” governing board approval was not required.

Acts taken in the ordinary course of Prime One’s | easing
busi ness, which included assigning specific | eases to T&WN did not
constitute a "major decision” to enter into "a transaction between
t he Conpany and a Menber,"” and so did not require governing board
action. Borzilleri’s business conduct is consistent with this
i nterpretation in light of the fact that Prine One and Signature
conduct ed approximately $100 million worth of business with no
governi ng board acti on.

During the sixteen nmonth period after the formation of Prinme

Prime One’ s primary purpose was definedin Section1.2(a): "to
engage i n t he busi ness of specialized conmercial finance and equi prrent
| easi ng usi ng products, prograns, services and ot her know how of T&W
and its enpl oyees."

15



One, T&W personnel signed the Prine One | ease assignnments. This
conduct was consistent with the general operations of both Prinme One
and T&W since T&W personnel routinely acted for Prine One and T&W s
ot her joint ventures.

Thus, the whole context of the Prime One Formati on Agreenent,
i ncluding its business purposes and the parties’ perfornmance
t hereunder, denonstrates that governing board approval and execution
was not required before | eases could be assigned fromPrinme One to

T&W f or fundi ng purposes.

T&W's Assignnments to Bank of Anmerica Are Bi nding under the
Washi ngton Limted Liability Conpany Statute

Pursuant to Washi ngton state |law, T&W as a nenber of Prinme One,
had the power to assign the | eases at issue on behalf of Prine One.
Prime One’'s Certificate of Formation filed with the Washi ngton
Secretary of State provided public notice that Prine One was a
menmber - managed limted liability conmpany. On the Certificate, Prine
One answered "NO' to the question of whether Prinme One nmanagenent was
vested in one or nore managers. As a result, according to Washi ngton
statutory law, T&WN as a nenber of Prinme One, had the statutory power
to bind Prine One in its business dealings with third parties |ike
Bank of Anerica.

The Washington limted liability conpany statute nakes each
menmber of a nmenber-managed |limted liability conmpany ("LLC') the
agent for the LLC. Revised Code of Washington ("RCW) 25.15.150

16



provi des, in relevant part:

Unl ess the certificate of formation vests
managenent of the limted liability conpany in a
manager or nanagers: (a) Managenent of the

busi ness or affairs of the limted liability
conpany shall be vested in the nenbers; and (b)
each menber is an agent of the |limted liability
conpany for the purpose of its business and the
act of any nenber for apparently carrying on in
t he usual way the business of the limted
liability conpany binds the limted liability
conpany unl ess the nember so acting has in fact
no authority to act for the limted liability
conpany in the particular matter and the person
with whom the nmenber is dealing has know edge of
the fact that the menber has no such authority.
Subj ect to any provisions in the limted
liability conmpany agreenment or this chapter
restricting or enlarging the management rights
and duties of any person or group or class of
persons, the nenmbers shall have the right and
authority to manage the affairs of the limted
liability conpany and to make all decisions with
respect thereto.

RCW 25. 15. 150(1) (b) (enphasis added). Therefore, pursuant to the
Washington limted liability conpany statute, any nenber of a
menmber - managed limted liability company can bind the conpany if
apparently acting in the usual way of business unless the third party
dealing with that nmenber has actual know edge that the nmenber cannot
bi nd the conpany. ?

According to the evidence at trial, T&W s assignnents of Prinme

One | eases were in the usual course of business; and Bank of Anerica

2RCW25. 05.010(1) provides that a "person knows a fact if the
person has actual know edge of it."

17



had no actual know edge that T&W | acked authority to bind Prinme One,
as alleged by Prime One. Therefore, even assunming that T&W di d not
have the actual authority to bind Prime One, T&W had the power to
bind Pri me One because T&W was apparently conducting Prine One’s
busi ness in the usual way, and because Bank of Anerica had no actual
knowl edge that T&W could not act for Prinme One.

T&W Had Apparent Authority to Make the Assignnments

Consistent with the analysis above, the Court concludes that T&W
al so had apparent authority under the state conmmon |aw to act for
Prime One as its agent. In order to find apparent authority in this
case, Bank of Anmerica nmust show statenents or conduct by a principa
that caused it (a third party) to reasonably believe that the agent

had authority to act for the principal. King v. Riveland, 125 Wh. 2d

500, 507 (1994). Apparent authority may be based either on the
agent’s position or title, or on the nature of the matters del egated
or the control relinquished to an agent who holds no formal title or

position. Button v. Traders Trust Co., 157 Wash. 625, 628-29 (1930).

The agent’s authority may be proven by the agent’s testinony. Bl ake

Sand & Gravel, Inc. v. Saxon, 98 Wi. App. 218, 221 (1999).

As stated previously, Prime One's official filings with the
states of Washington and Florida specified that Prinme One was a
menmber - managed limted liability conpany. Since T&W was the nmenber

which held the nmajority ownership interest in Prime One, Bank of

18



Ameri ca reasonably believed that T&W and its enpl oyees were
aut hori zed to execute the Connecticut Car Rental |ease assignnents
for Prime One. The assignnents are effective based on this apparent
authority.

Prime One Ratified the Assignnments

This Court concludes further that Prinme One’s knowi ng acceptance
of the benefit of the funds generated by the assignnents ratifies the
assignments. A principal who accepts the benefits of an agent’s
unaut hori zed contract is estopped to deny the agent’s authority.

Spokane Concrete Products, Inc. v. U.S. Bank of WAshington, 126 Wh.

2d 269, 277-78 (1995) ("By retaining and using the benefit obtained,
the corporation ratifies the contract.")

As stated previously, the evidence at trial denpnstrated that,
I n exchange for the assignnents, T&Wgave Prinme One the benefits of
the full amount of the cost of the vehicles. Charlotte Brandon, a
Prime One enployee under Borzilleri’s supervision, prepared
spreadsheets acknow edgi ng that Prine One had been paid in full by
T&W for the vehicles that were the subject of the Connecticut Car
Rental | eases.

The record does not support Prine One’s position that the nearly
$100 mllion that T&W provided in connection with the | eases assigned
to T&Wrepresented unsecured, undocunented, interest-free

i nterconmpany loans to Prime One, and that T&W was nerely Prine One’s

19



| ease servicer.

20



Connecticut Car Rental Had Notice of the Lease Assignnents

At trial, Prime One argued that Bank of Anerica had not given
sufficient witten notice to Connecticut Car Rental of the assignnment
of the | ease schedules to Bank of America. Therefore, Prime One
contends that Bank of America is not entitled to collect from
Connecticut Car Rental pursuant to the terms of the Master Lease
Agr eenent .

Wth respect to the assignnent of the |ease, Paragraph 23 of the
Connecticut Car Rental Master Lease Agreenent provides:

This Lease and all rights of Lessor hereunder shall be
assi gnabl e by Lessor without Lessee’s consent, but Lessee
shall not be obligated to any assignee of Lessor except
after written notice of such assignnent from Lessor or
Lessor’s assi gnee.

In this instance, the Court is satisfied that Bank of Anerica
provided witten notice to Connecticut Car Rental that Bank of
America was the owner of the | ease schedules. |In fact, Connecticut
Car Rental nanmed both Bank of America and T&W as original parties to
this interpleader action.

In addition, the notice requirenment relates only to Bank of
America’s right to conpel paynment from Connecticut Car Rental. It
has no bearing on the determ nation as to whether Bank of Anmerica or
Prime One is entitled to the interpleaded funds. UCC 9-318(3), Rev.
UCC 9-406(a) (chattel paper account debtor may di scharge obligation

21



by payi ng the assignor until, but not after,
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it has received notice of the assignnment and direction to pay the
assi gnee).

The Doctrine of Judicial Estoppel Does Not Apply

Prime One argues that Bank of America should be judicially
estopped from asserting its clainms in the present action based on
certain pleadings filed in the T&W i quidation proceeding in the
United States Bankruptcy Court for the Western District of
Washi ngton (the "D& O litigation"). Specifically, in this instance,
Prime One takes issue with certain allegations made in the conpl aint
by the T&W Litigation Trust on behalf of Bank of Anerica concerning
the | eases and collateral for the | oans.

Par agraph 11 of the conplaint states, in relevant part,

The Defendants breached their various duties to the
Participating Lenders in various ways and on various occasi ons,
i ncluding but not limted to, negligently m srepresented or

all owed to be m srepresented financial information concerning

t he Debtors, the existence, ownership status, value, eligibility
and extent of collateral securing |oans made by the
Participating Lenders, failing to exercise due care in managi ng
the affairs of the Debtors, failing to adequately supervise the
activities of Debtors’ officers and board nenmbers, failing to
performduties required by the By-Laws and/or Articles of

I ncorporation or other corporate docunents of the Debtors,
failing to exercise due care to assure the safekeeping and
preservation of | eases and | ease proceeds that served as

coll ateral for |loans made by the Participating Lenders, failing
to exercise due care to assure that security interests in favor
of the Participating Lenders were perfected and preserved,
failing to exercise due care to assure that Debtors received
fair consideration for transfers of |eases and failing to
exerci se due care to assure that the Participating Lenders’

coll ateral and proceeds thereof were diligently collected,
properly preserved, paid over and accounted for.
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Paragraph 31 alleges that the officers and directors of T&W
"negligently made" inaccurate and m sl eading statenments of materi al
fact to Bank of America concerning the financial condition of T&W and
the "existence, value, ownership, eligibility, and extent of
collateral" that T&W agreed to provide to Bank of Anerica.

Par agraph 32 alleges that directors and officers of T&W fail ed
"to exercise due care to assure that the funds | oaned by Bank of
America to the Debtors were used to fund the | eases for which the
funds were | oaned thereby allowi ng the Debtors to m sappropriate and
convert | oan funds."

This Court is unpersuaded that these allegations render Bank of
America judicially estopped fromtaking its position relative to the
validity of the T&W | ease assignnents in this action.

I n New Hanpshire v. Maine, 532 U. S. 742, 750-51 (2001), the

United States Supreme Court explained that judicial estoppel is an
equi table doctrine that is applied in the court’s discretion to
protect the integrity of the judicial process. As the Suprene Court
el aborated, three key factors govern whether judicial estoppel
applies in a particular case: (1) the party’ s later position nmust be
"clearly inconsistent” with its earlier position; (2) the party nust
have succeeded in persuading a court to accept the earlier position;
and (3) the party would derive an unfair advantage or inmpose an

unfair detrinent on the opposing party if not estopped. These three
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factors are not exclusive, and additional considerations may inform
the doctrine’ s application in specific factual contexts.

As to the first factor, the Court finds that Bank of Anerica did
not previously advance a position clearly inconsistent to that
asserted in the instant litigation. |In the D& litigation, the
pl eadi ngs do not specifically address the issue crucial to this case
t hat concerns whether T&W had the actual and/or apparent authority of
T&W and its agents to assign Prine One | eases on behalf of Prinme One.

Nor do the pl eadings address the relationship of T&Wto Prinme One.

As to the second factor, the Bankruptcy Court accepted the
litigation trust settlenment as a fair and equitable one, but did not
adopt any party’s position as to the underlying facts or allegations.
"A settlement neither requires nor inplies any judicial endorsenent
of either party’'s clainms or theories, and thus a settlenment does not
provide the prior success necessary for judicial estoppel.” Bates v.

Long Island R R Co., 997 F.2d 1028, 1038 (2d Cir. 1993).

Finally, this Court finds that Bank of Anmerica has neither
m sl ed nor mani pul ated any court proceeding. Through its pleadings
in the D&O |itigation, Bank of America has not gained an unfair
advant age over Prinme One that conmpronmi ses judicial integrity.
CONCLUSI ON

For the foregoing reasons, the Court finds that Bank of America
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is entitled to the interpl eaded funds.

The defendant Prinme One’'s Mdtions for Judicial Notice [docs. #
117 & 134] of certain docunents are GRANTED

Pending is plaintiff’s notion for attorneys’ fees for $38, 830
and di sbursements of $284. Neither defendant has responded to this
nmotion. The Court instructs both Bank of Anerica and Prine One to
file briefs in response to this notion that address 1) whet her
federal or state applies controls; 2) whether the attorneys’ fees
shoul d be awarded agai nst the interpleader fund; 3) whether a
cl ai mnt should bear the cost of the attorneys’ fees and
di sbursenents; and 4) the reasonabl eness of the requested fees and
di sbursenents. These briefs are due 20 days after this ruling’' s
filing date.

The clerk is instructed to enter judgnent in favor of defendant
Bank of Anerica, and to close this case.

SO ORDERED this __ day of January, 2003 in Bridgeport,

Connecti cut .

WARREN W EG NTON, SENI OR UNI TED STATES DI STRI CT JUDGE
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